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SUBSTI TUTE SENATE BI LL 5504

AS AMENDED BY THE HOUSE
Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senate Environnent, Water & Energy (originally sponsored by
Senat ors Fraser, Honeyford, Rockefeller, Marr, Kline, and Mdrton; by
request of Departnment of Ecol ogy)

READ FI RST TI ME 02/ 11/ 09.

AN ACT Relating to reclaimed water permtting; anending RCW
90. 46. 010, 90.46.015, 90.46.040, 90.46.080, 90.46.120, 90. 48. 465,
43. 21B. 110, 43.21B. 300, and 43.21B. 310; addi ng new sections to chapter
90.46 RCW <creating new sections; repealing RCW 90.46.060; and
prescribing penalties.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW90.46.010 and 2006 ¢ 279 s 4 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Agricultural industrial process water" nmeans water that has
been used for the purpose of agricultural processing and has been
adequately and reliably treated, so that as a result of that treatnent,
it is suitable for other agricultural water use.

(2) "Agricultural processing” neans the processing of crops or mlKk
to produce a product primarily for wholesale or retail sale for human
or animal consunption, including but not limted to potato, fruit,
veget abl e, and grai n processing.

p. 1 SSB 5504. SL
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(3) "Agricultural water use" neans the use of water for irrigation
and other uses related to the production of agricultural products.

These uses include, but are not limted to, construction, operation
and mai ntenance of agricultural facilities and |ivestock operations at
farms, ranches, dairies, and nurseries. Exanples of these uses

i nclude, but are not limted to, dust control, tenperature control, and
fire control.

(4) (("Beneficial use" neans the use of reclained water, that has
been—transported—from—the—poiat—ot —productton—to—the—pornt—ol—use
wHheuwt—an—aterventng—diseharge—to—the—waters—ot —the—state——foar—a
beneficial purpose.

£5))) "Constructed beneficial use wetlands" nmeans those wetl ands
intentionally constructed on nonwetl and sites to produce or ((reptace))
create natural wetland functions and val ues. ((Genstruetedbenefieial
use wetl ands are considered "waters of the state. "

£6))) (5) "Constructed treatnment wetl ands" nmeans ((these—wetlands))
wet | and-li ke i npoundnents intentionally constructed on nonwetl and sites
and managed for the primary purpose of ((peH-shing)) further treatnent
or _retention_of reclainmed water ((er—aestheties)) as_distinct from
creating natural wetland functions and val ues. ((Censtructedtreatrent

~)) (6) "Drect groundwater recharge” neans the controlled

subsurface addition of water directly ((te—thegreundwater—bastn—that
resutts—+nthereplentshirent—of)) into groundwater for the purpose_ of
repl eni shing groundwat er.

((68))) (7) "Geywater or gray water" neans ((wastewater—havingthe
conststency—and-strength-—of restdential)) donestic type ((wastewater—
Geywat-er—neludes—wastewater)) flows from bat ht ubs, showers, bat hroom

si nks, washi ng nmachi nes, dishwashers, and kitchen or utility sinks((+

shoewers—andtaundry—fixtures—but)). Gay water does not include flow
froma toilet or urinal ((waters)).

((H)—CGoundwater—+echarge)) (8) "State drinking water contani nant
criteria” means the contamnant criteria found in the drinking water
quality standards adopted by the state board of health pursuant to
chapter 43.20 RCW and the departnent of health pursuant to chapter
70. 119A RCW

SSB 5504. SL p. 2
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((6283)) (9) "Industrial reuse water" neans water that has been
used for the purpose of industrial processing and has been adequately
and reliably treated so that, as a result of that treatnent, it is
sui tabl e for other uses.

((+)) (10) "Land application" neans use of reclained water as
permtted under this chapter for the purpose of irrigation or watering

of | andscape ((enhancenent—tor—restdential—business—and-governnentalb
purpoeses)) vegetation

((+2)) (11) "Person" neans any state, individual, public or
private corporation, political subdivision, governnental subdivision,
governnental agency, nunicipality, copartnership, association, firm
trust estate, or any other |legal entity whatever.

((3y)) (12) "Planned groundwater recharge project"” nmeans any
reclaimed water project designed for the purpose of recharging

gr oundwat er ( (—Ha—direect—+echarge—or—surface perecolation)).
((24)y)) (13) "Recl ained water" neans ((efHdent)) water derived in

any part from ((sewage—f+oema)) wastewater ((treatrwent—syster)) wth a

donestic_wastewater conponent that has been adequately and reliably

treated, so that ((as—a—+resut—ofthattreatrment—tis—suitablefora

can be used for beneficial purposes. Reclained water is not considered
a wast ewat er.

(14) "Wastewater" nmeans water-carried wastes from residences,
bui l dings, industrial and_comrercial establishnents, or other places,
together with such_ groundwater infiltration and_inflow as_nay be
present .

(((6)—Sewage™)) (15) "Donestic wastewater" neans ((water—earrted
boren —wastes—rom—residences——bui-bHdings——ndustrial —and —comrerctal
estab-shrents— —or — obher — places— — together —wth — sueh — groundvwater
- raten — surface —waters— — o — Fadustrial —wastevwater —as —may —be
present)) wastewater fromgreywater, toilet, or urinal sources.

((+H)) (16) "Streanflow or surface water augnentation" neans the
((e+seharge)) intentional use of reclained water ((te)) for rivers and

p. 3 SSB 5504. SL
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streans of the state or other surface water bodies, ((but—net
wettands)) for the purpose of increasing vol unes.

((£8)) (17) "Surface percolation” means the controlled
application of water to the ground surface or to unsaturated soil for
t he purpose of replenishing groundwater.

((£299)) (18) "User" neans any person who uses reclai med water.

(((20)—\astewater—neans—water—and—wastes—di-scharged—from-hones:
busi | Lind I

£285)) (19) "Wetl and or wetl ands" neans areas that are i nundated or
saturated by surface water or groundwater at a frequency and duration
sufficient to support, and that under normal circunstances do support,
a preval ence of vegetation typically adapted to |life in saturated soi
condi tions. Wet | ands generally include swanps, narshes, bogs, and
simlar areas. Wetl ands regulated wunder this chapter shall be
delineated in accordance with the manual adopted by the departnent of
ecol ogy pursuant to RCW 90. 58. 380.

(20) "lLead agency" neans either the departnent of health or the
departnment of ecology that has been designated by rule as the agency
that will _ coordinate, review, issue, and_enforce_a_reclained water
permt issued under this chapter.

(21) "Nonl ead agency" neans either the departnent of health or the
departnent of ecol ogy, whichever is not the | ead agency for purposes of
this chapter.

Sec. 2. RCW90.46.015 and 2006 ¢ 279 s 1 are each anended to read
as follows:

(1) The departnent of ecology shall, in coordination with the
departnent of health, adopt rules for reclained water use consistent
with this chapter. The rules nust address all aspects of reclained
wat er use, including comercial and industrial uses, |and applications,
direct groundwater recharge, wetland discharge, surface percolation
constructed wetlands, and streanflow or_ surface_ water augnentation.
The departnment of health shall, in coordination with the departnent of
ecol ogy, adopt rules for greywater reuse. The rules nust also
desi gnat e whet her the departnent of ecol ogy or the departnment of health

wll be the | ead ((permttingor—regulatery)) agency responsible for a

particul ar aspect of reclainmed water use. |In developing the rules, the

SSB 5504. SL p. 4
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departnents of health and ecol ogy shall amend or rescind any existing
rules on reclainmed water in conflict with the new rul es.

(2) Al rules required to be adopted pursuant to this section nust
be conpleted no | ater than Decenber 31, 2010, although the departnent
of ecology is encouraged to adopt the final rules as soon as possi bl e.

(3) The departnent of ecology nust consult wth the advisory
commttee created under RCW 90.46.050 in all aspects of rule
devel opnent required under this section.

Sec. 3. RCW90.46.040 and 2006 c¢c 279 s 6 are each anended to read
as follows:

(D((a)r)) The departnment of ecology shall, in coordination with
the departnment of health, adopt a single set of standards, procedures,
and gui delines, on or before August 1, 1993, for | and applications of
reclai mred water.

((b)y)) (2) Standards adopted under this section are superseded by
any rules adopted by the departnent of ecology pursuant to RCW
90.46.015 as they relate to the |l and application of reclaimed water.

({ £2—A-—permt—is—regured—tor—any—tand—apphHecation—ol—rectatred
wat-er———The—departrent—ol—ecology—may—t+ssue—arechatned—water—pernt
wder—ehapter— 9648 ROW-to—the—generator—ol—reclatred—water—who—nay
Hren — distri-butbe —the —wat-er— —subjeet — Lo — provisions —n— the —permt

. he on. ’ Lty I : T
departrent—of—ecology—shall—not—issue—mpre—thanh—enre—permt—for—any

" . " ot i I I 94, ;
te—The—holder—ol—a—waste—discharge—permt—issued—under—chapter
9048 ROA-

p. 5 SSB 5504. SL
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5 —Fhe —authority—and —duties—ereated —tr—this—section—are—Hh

Hhrat —s—reasonable—and —necessary —to—determne —whether —the—prvate
1y — has — the — Hnanetal — and — other — resoureces — Lo — ensure — the
reHabHby— — eont by — and — superviston — o — the —reclhated — vwaler
faeH-Hty-))

Sec. 4. RCW90.46.080 and 2006 ¢ 279 s 9 are each anended to read
as follows:

(1) Except as otherwi se provided in this section, reclainmed water
may be beneficially used for surface percol ation provided the recl ai ned
water neets the ((greundwater —recharge)) state_ drinking_  water
contam nant «criteria as neasured in groundwater beneath or down
gradi ent of the recharge project site, and has been incorporated into
a sewer or water conprehensive plan, as applicable, adopted by the
appl i cabl e | ocal governnent and approved by the departnment of health or
depart nent of ecol ogy as applicable.

(2) If the state ((groundwater —recharge)) drinking_ water
contam nant criteria ((as—dettnedby ROAMNI90-46-010)) do not contain a

standard for a constituent or contam nant, the departnent of ecol ogy
shall establish a discharge limt consistent with the goals of this
chapter, except as otherw se provided in this section.

(3) Except as otherwise provided in this section, reclainmed water
t hat does not neet the ((groundwaterrecharge)) state drinking water
contam nant criteria may be beneficially used for surface percolation
where the departnent of ecology, in consultation with the departnent of
heal t h, has specifically authorized such use at such | ower standard.

(4) The provisions of this section are superseded by any rules
adopted by the departnent of ecol ogy pursuant to RCW90. 46. 015 as they
relate to surface percolation

Sec. 5. RCW90.46.120 and 2007 c 445 s 3 are each anended to read
as follows:
(1) The owner of a wastewater treatnment facility that is reclaimng

SSB 5504. SL p. 6
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water with a permt issued under this chapter has the exclusive right
to any reclained water generated by the wastewater treatnent facility.
Use, distribution, storage, and the recovery from ((agu-fer)) storage
of reclainmed water ((by—the—owner—of —the —wastewater —treatrent
faetHty)) permtted under this_chapter is exenpt from the permt
requi renents of RCW90. 03. 250 and 90. 44. 060, provided that a permt for
recovery of reclained water fromaquifer storage ((anrd—+reecovery)) shal
be revi ewed under the standards established under RCW 90. 03. 370(2) for
aqui fer storage and recovery projects. Revenues derived from the
reclaimed water facility shall be used only to offset the cost of
operation of the wastewater utility fund or other applicable source of
systemm de fundi ng.

(2) If the proposed use ((er—uses)) of reclained water ((are
Hatended)) is to augnent or repl ace potable water supplies or to create
the potential for the devel opnent of an additional new potable water

((

Hehuded—as—a— partetpant—in—the—developrent—eol—such—reghonal—water
supphy—ptan—oerplans)) supply, then reqgional water supply plans, or any
ot her potable water supply plans prepared by nmultiple water purveyors,
must _consider the proposed use of the reclained water as they are
devel oped or updat ed.

(a) Regional water supply plans include those adopted under state
board of health laws (chapter 43.20 RCW, the public water system
coordination act of 1977 (chapter 70.116 RCW, groundwater protection
|aws (chapter 90.44 RCW, and the watershed planning act (chapter 90.82
RCW .

(b) The requirenent to consider the use of reclained water does not
change the plan approval process established under these statutes.

(c) Wien reqgional water supply plans_are_ being_devel oped, the
owners of wastewater treatnent facilities that produce or propose to

p. 7 SSB 5504. SL
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produce_reclainmed water for use wthin_ the planning_ area_nust_be
included in the planning process.

(3) ((Vhere—opportunities—tor—the—use—ob—reclatlred—vwaler—extst
wH-hn—the —pertod—of e —addressed—by—a —wat-er—system-plan——a—vwater
supphy —plan——or —a —coordinated —wat-er —system—plan—developed)) Wen
reclainmed water is_ available or is_ proposed for_ use under_ a_ water
supply or wastewater plan devel oped under chapter((s)) 43.20, 70.116,

90.44, ((and)) 90.48, or 90.82 RCW (—andthe—water—supphbyr—provistons

vhder—the—ut+Hty—elerent—of chapter 36-70A-RCA) ) these plans nust be
((developed—and)) coordinated to ensure that opportunities for

recl ai med water are evaluated. The requirenents of this subsection (3)
do not apply to water system plans devel oped under chapter 43.20 RCW
for utilities serving | ess than one thousand servi ce connecti ons.

(4) The provisions of any plan for reclaimed water, devel oped under
the authorities in subsections (2) and (3) of this section, should be
included by a city, town, or county in review ng provisions for water
supplies in a proposed short plat, short subdivision, or subdivision
under chapter 58.17 RCW where recl ai ned water supplies may be proposed
for nonpotable purposes in the short plat, short subdivision, or
subdi vi si on.

(5) By Novenber 30, 2009, the departnent of ecology shall review
comments from the reclaimed water advisory conmmttee under RCW
90.46.050 and the reclained water and water rights advisory conmttee
under the direction of the departnent of ecology and submt a
reconmmendation to the |egislature on_the inpairnent requirenents_and
standards for reclained water. The departnent of ecology shall _also
provide a report to the legislature that describes the opinions of the
st akehol ders on the inpairnent requirenents and standards for reclai ned
wat er .

Sec. 6. RCW90.48.465 and 2002 ¢ 361 s 2 are each anended to read
as follows:

(1) The departnment shall establish annual fees to coll ect expenses
for issuing and admnistering each class of permts under RCW
90. 48. 160, 90.48.162, and 90.48.260. Aninitial fee schedule shall be
established by rule and be adjusted no nore often than once every two
years. This fee schedule shall apply to all permts, regardless of
date of issuance, and fees shall be assessed prospectively. Al fees

SSB 5504. SL p. 8
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charged shall be based on factors relating to the conplexity of permt
i ssuance and conpliance and may be based on pollutant | oading and
toxicity and be designed to encourage recycling and the reduction of
the quantity of pollutants. Fees shall be established in anounts to
fully recover and not to exceed expenses incurred by the departnment in
processing permt applications and nodifications, nonitoring and
eval uating conpliance with permts, conducting inspections, securing
| aboratory analysis of sanples taken during inspections, reviewng
pl ans and docunents directly related to operations of permttees,
overseeing performance of delegated pretreatnent prograns, and
supporting the overhead expenses that are directly related to these
activities.

(2) The annual fee paid by a nunicipality, as defined in 33 U S.C
Sec. 1362, for all donmestic wastewater facility permts issued under
RCW 90. 48. 162 and 90. 48. 260 shall not exceed the total of a maxi num of
fifteen cents per nonth per residence or residential equivalent
contributing to the municipality' s wastewater system

(3) The departnment shall ensure that indirect dischargers do not
pay twice for the adm nistrative expense of a permt. Accordingly,
adm ni strative expenses for permts issued by a nmunicipality under RCW
90. 48. 165 are not recoverabl e by the departnent.

(4) In establishing fees, the departnent shall consider the
econom ¢ i npact of fees on small dischargers and the econom c i npact of
fees on public entities required to obtain permts for storm water
runof f and shall provide appropriate adjustnents.

(5) The fee for an individual permt issued for a dairy farm as
defined under chapter 90.64 RCWshall be fifty cents per animal unit up
to one thousand two hundred fourteen dollars for fiscal year 1999. The
fee for a general permt issued for a dairy farm as defined under
chapter 90.64 RCW shall be fifty cents per animal unit up to eight
hundred fifty dollars for fiscal year 1999. Thereafter, these fees may
rise in accordance with the fiscal growh factor as provided in chapter
43. 135 RCW

(6) The fee for a general permt or an individual permt devel oped
solely as a result of the federal court of appeals decision in
Headwaters, Inc. v. Talent Irrigation District, 243 F.3rd 526 (9th G r.
2001) is limted, until June 30, 2003, to a maxinum of three hundred
dol | ars. Such a permt is required only, and as long as, the

p. 9 SSB 5504. SL
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interpretation of this court decisionis not overturned or nodified by
future court rulings, admnistrative rule making, or clarification of
scope by the United States environnental protection agency or
| egi sl ative action. In such a case the departnment shall take
appropriate action to rescind or nodify these permts.

(7) Al fees collected under this section shall be deposited in the
water quality permt account hereby created in the state treasury.
Moneys in the account nay be appropriated only for purposes of
adm nistering permts under section_ 9 of this_ act, RCW 90.48. 160,
90. 48. 162, and 90. 48. 260.

(8) The departnent shall present a biennial progress report on the
use of nmoneys fromthe account to the legislature. The report will be
due Decenber 31st of odd-nunbered years. The report shall consist of
information on fees collected, act ual expenses incurred, and
antici pated expenses for the current and follow ng fiscal years.

NEW SECTI ON.  Sec. 7. LEAD AGENCY DUTIES. (1) The departnent of
ecol ogy and the departnent of health shall have authority to carry out
all the provisions of this chapter including, but not limted to,
permtting and enforcenent. Only the departnment of ecology or the
departnment of health nmay act as a |ead agency for purposes of this
chapter and will be established as such by rule. Enforcenent of a
permt issued under this chapter shall be at the sol e discretion of the
| ead agency that issued the permt.

(2) All permt applications shall be referred to the nonl ead agency
for review and consultation. The nonlead agency may choose to limt
the scope of its review

(3) The authority and duties created in this chapter are in
addition to any authority and duties already provided in [aw. Nothing
in this chapter limts the powers of the state or any political
subdi vi sion to exercise such authority.

NEW__ SECTION. Sec. 8. VI OLATI ONS- - | NJUNCTI ONS AND LEGAL
PROCEEDI NGS AUTHORI ZED. The | ead agency, with the assistance of the
attorney general, is authorized to bring any appropriate action at | aw
or in equity, including action for injunctive relief, as my be
necessary to carry out the provisions of this chapter. The | ead agency
may bring the action in the superior court of the county in which the

SSB 5504. SL p. 10



w N

©O© 00 N o o b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

vi ol ation occurred or in the superior court of Thurston county. The
court may award reasonabl e attorneys' fees for the cost of the attorney
general's office in representing the | ead agency.

NEW SECTI ON. Sec. 9. OPERATI NG PERM T REQUI RED. (1) Any person
proposing to generate any type of reclainmd water for a use regul ated
under this chapter shall obtain a permt fromthe | ead agency prior to
distribution or use of that water. The permttee may then distribute
and use the water, subject to the provisions inthe permt. The permt
must include provisions that protect human health and the environnent.
At a mninmum the permt nust:

(a) Assure adequate and reliable treatnent; and

(b) Govern the water quality, location, rate, and purpose of use.

(2) Apermt under this chapter may be i ssued only to:

(a) A municipal, quasi-nmunicipal, or other governnental entity;

(b) Aprivate utility as defined in RCW36.94. 010;

(c) The holder of a waste disposal permt issued under chapter
90. 48 RCW or

(d) The owner of an agricultural processing facility that is
generating agricultural industrial process water for agricul tural use,
or the owner of an industrial facility that is generating industria
process water for reuse.

(3) Before deciding whether to issue a permt under this sectionto
a private utility, the lead agency may require information that is
reasonabl e and necessary to determ ne whether the private utility has
the financial and other resources to ensure the reliability,
continuity, and supervision of the reclained water facility.

(4) Permts shall be issued for a fixed termspecified by the rules
adopted wunder RCW 90. 46. 015. A permttee shall apply for permt
renewal prior to the end of the term The rules adopted under RCW
90. 46. 015 shall specify the process of renewal, nodification, change of
owner shi p, suspension, and term nati on.

(5) The | ead agency nmay deny an application for a permt or nodify,
suspend, or revoke a permt for good cause, including but not limted
to, any case in which it finds that the permt was obtained by fraud or
m srepresentation, or there is or has been a failure, refusal, or
inability to conply with the requirenents of this chapter or the rules
adopt ed under this chapter.

p. 11 SSB 5504. SL
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(6) The | ead agency shall provide for adequate public notice and

opportunity for review and conmment on all initial permt applications
and renewal applications. Met hods for providing notice may include
electronic mail, posting on the |lead agency's internet site,

publication in a |ocal newspaper, press releases, mailings, or other
means of notification the | ead agency determ nes appropriate. The |ead
agency shall al so publicize notice of final permtting decisions.

(7) Any person aggrieved by a permtting decision has the right to
an adj udi cative proceeding. An adjudicative proceedi ng conducted under
this subsection is governed by chapter 34.05 RCW For any permt
deci sion for which the departnent of ecology is the | ead agency under
this chapter, any appeal shall be in accordance with chapter 43.21B
RCW For any permt decision for which departnent of health is the
| ead agency under this chapter, any application for an adjudicative
proceeding nust be in witing, state the basis for contesting the
action, include a copy of the decision, be served on and received by
the departnment of health within twenty-eight days of receipt of notice
of the final decision, and be served in a manner that shows proof of
receipt.

(8) Permt requirenents for the distribution and use of greywater
wll be established in rules adopted by the departnent of health under
RCW 90. 46. 015.

NEW SECTI ON.  Sec. 10. AUTHORITY TO ENTER PREM SES-- SEARCH
WARRANTS. (1)(a) Except as otherwise provided in (b) of this
subsection, the |ead agency or its designee shall have the right to
enter and inspect any property related to the purpose of the permt,
public or private, at reasonable tinmes with prior notification in order
to determ ne conpliance with laws and rules adm nistered by the |ead
agency. During such inspections, the |ead agency shall have free and
uni npeded access to all data, facilities, and property involved in the
generation, distribution, and use of reclai ned water.

(b) The Ilead agency or its designee need not give prior
notification to enter property under (a) of this subsection if the
purpose of the entry is to ensure conpliance by the permttee with a
prior order of the |lead agency or if the |lead agency or its designee
has reasonabl e cause to believe there is a violation of the |aw that
poses a serious threat to public health and safety or the environnent.
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(2) The | ead agency or its designee may apply for an adm ni strative
search warrant to a «court of conpetent jurisdiction and an
adm ni strative search warrant may i ssue where:

(a) The | ead agency has attenpted an inspection under this chapter
and access has been actually or constructively denied; or

(b) There is reasonable cause to believe that a violation of this
chapter or rules adopted under this chapter is occurring or has
occurr ed.

NEW SECTION. Sec. 11. PLANS, REPORTS, AND PROPOSED METHODS OF
OPERATI ON AND MAI NTENANCE TO BE SUBM TTED TO DEPARTMENTS. Al l required
feasibility studies, planning docunents, engineering reports, and pl ans
and specifications for the construction of new reclainmed water,
agricultural industrial process water, and industrial reuse water
facilities, including generation, distribution, and use facilities, or
for inprovenents or extensions to existing facilities, and the proposed
met hod of future operation and maintenance of said facility or
facilities, shall be submtted to and be approved by the | ead agency,
before construction thereof may begin. No approval shall be given
until the lead agency is satisfied that the plans, reports, and
speci fications and the nmethods of operation and mai ntenance submtted
are adequate to protect the quality of the water for the intended use
as provided for in this chapter and are adequate to protect public
health and safety as necessary.

NEW SECTI ON.  Sec. 12. NOTI CE OF DETERM NATI ON THAT VI OLATI ON HAS
OR WLL OCCUR--REPORT OF COWPLIANCE W TH DETERM NATI ON--ORDER OR
DI RECTI VE TO BE | SSUED-- NOTI CE. (1) Wen, in the opinion of the |ead
agency, a person violates or creates a substantial potential to violate
this chapter, the lead agency shall notify the person of its
determnation by registered nmail. The determ nation shall not
constitute an appeal able order or directive. Wthin thirty days from
the recei pt of notice of such determ nation, the person shall file with
the |l ead agency a full report stating what steps have been and are
being taken to conply with the determ nation of the | ead agency. After
the full report is filed or after the thirty days have el apsed, the
| ead agency may issue the order or directive as it deens appropriate
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under the circunmstances, shall notify the person by registered mil,
and shall inform the person of the process for requesting an
adj udi cati ve hearing.

(2) Wien it appears to the lead agency that water quality
conditions or other conditions exist which require imredi ate action to
protect human health and safety or the environnent, the | ead agency nmay
issue a witten order to the person or persons responsible wthout
first issuing a notice of determ nation pursuant to subsection (1) of
this section. An order or directive issued pursuant to this subsection
shall be served by registered mail or personally upon any person to
whomit is directed, and shall informthe person or persons responsible
of the process for requesting an adj udi cative heari ng.

NEW SECTION. Sec. 13. PENALTY. Any person found gquilty of
willfully violating any of the provisions of this chapter, or any final
witten orders or directive of the | ead agency or a court in pursuance
thereof, is guilty of a gross m sdeneanor, and upon conviction thereof
shall be punished by a fine of up to ten thousand dollars and costs of
prosecution, or by inprisonnment in the county jail for not nore than
one year, or both, in the discretion of the court. Each day upon which
a Wwllful violation of the provisions of this chapter occurs may be
deened a separate and additional violation.

NEW SECTION.  Sec. 14. VIOLATIONS--CIVIL PENALTY--PROCEDURE. (1)
Except as provided in RCW 43.05.060 through 43.05.080, 43.05.100,
43. 05. 110, and 43.05. 150, any person who:

(a) Generates any reclainmed water for a use regulated under this
chapter and distributes or uses that water wi thout a permt;

(b) Violates the terns or conditions of a permt issued under this
chapter; or

(c) Violates rules or orders adopted or issued pursuant to this
chapter,
shall incur, in addition to any other penalty as provided by |law, a
penalty in an anmpunt of up to ten thousand dollars per day for every
violation. Each violation shall be a separate and distinct offense,
and in case of a continuing violation, every day's continuance shall be
a separate and distinct violation. Every act of comm ssion or om ssion
whi ch procures, aids, or abets in the violation shall be considered a
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violation under the provisions of this section and subject to the
penalty herein provided for. The penalty anount shall be set in
consideration of the previous history of the violator and the severity
of the violation's inpact on public health, the environnment, or both,
in addition to other relevant factors.

(2) A penalty inposed by a final admnistrative order is due upon
service of the final adm nistrative order. A person who fails to pay
a penalty assessed by a final adm nistrative order within thirty days
of service of the final adm nistrative order shall pay, in addition to
the anmount of the penalty, interest at the rate of one percent of the
unpai d bal ance of the assessed penalty for each nonth or part of a
month that the penalty remai ns unpaid, conmencing within the nmonth in
whi ch the notice of penalty was served, and reasonabl e attorneys' fees
as are incurred if civil enforcenent of the final adm nistrative order
is required to collect penalty.

(3) A person who institutes proceedings for judicial review of a
final adm nistrative order assessing a civil penalty under this chapter
shall place the full amount of the penalty in an interest bearing
account in the registry of the reviewing court. At the conclusion of
t he proceeding the court shall, as appropriate, enter a judgnent on
behal f of the | ead agency and order that the judgnment be satisfied to
t he extent possible fromnoneys paid into the registry of the court or
shall enter a judgnent in favor of the person appealing the penalty
assessnment and order return of the noneys paidinto the registry of the
court together with accrued interest to the person appealing. The
judgnment may award reasonable attorneys' fees for the cost of the
attorney general's office in representing the | ead agency.

(4) If no appeal is taken from a final admnistrative order
assessing a civil penalty under this chapter, the | ead agency may file
a certified copy of the final adm nistrative order with the clerk of
the superior court in which the person resides, or in Thurston county,
and the clerk shall enter judgnent in the nane of the |ead agency and
in the amount of the penalty assessed in the final admnistrative
order.

(5 Wien the penalty herein provided for is inposed by the
departnent of ecology, it shall be inposed pursuant to the procedures
set forth in RCW43.21B. 300. All penalties inposed by the depart nent
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of ecol ogy pursuant to RCW43. 21B. 300 shall be deposited into the state
treasury and credited to the general fund.

(6) When the penalty is inposed by the departnent of health, it
shal | be i nposed pursuant to the procedures set forth in RCW43.70. 095.
All  receipts from penalties shall be deposited into the health
reclained water account. The departnent of health shall use revenue
derived from penalties only to provide training and technical
assi stance to recl ai red water systemowners and operators.

NEW SECTI ON.  Sec. 15. APPLI CATI ON OF ADM NI STRATI VE PROCEDURE LAW
TO RULE MAKI NG AND ADJUDI CATI VE PROCEEDI NGS. The provi sions of chapter
34.05 RCW the admnistrative procedure act, apply to all rule making
and adjudicative proceedings authorized by or arising under the
provi sions of this chapter.

Sec. 16. RCW43.21B.110 and 2003 c¢ 393 s 19 are each anended to
read as foll ows:

(1) The hearings board shall only have jurisdiction to hear and
deci de appeals from the follow ng decisions of the departnent, the
director, local conservation districts, and the air pollution control
boards or authorities as established pursuant to chapter 70.94 RCW or
| ocal health departnents:

(a) Cvil penalties inposed pursuant to RCW 18. 104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, section 14 of this act,
90. 48. 144, 90.56. 310, and 90. 56. 330.

(b) Oders issued pursuant to RCW 18.104.043, 18. 104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90. 14. 130, section 12 of this act, 90.48.120, and 90. 56. 330.

(c) Except as provided in RCW 90.03.210(2), the issuance,
nmodi fication, or termnation of any permt, certificate, or |icense by

the departnent or any air authority in the exercise of its
jurisdiction, including the i ssuance or term nation of a waste di sposal
permt, the denial of an application for a waste disposal permt, the
nodi fication of the conditions or the terns of a waste di sposal permt,
or a decision to approve or deny an application for a solid waste
permt exenption under RCW 70. 95. 300.

(d) Decisions of local health departnents regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW
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(e) Decisions of local health departnments regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Decisions of the departnent regardi ng waste-derived fertilizer
or mcronutrient fertilizer under RCW 15.54. 820, and decisions of the
departnment regardi ng waste-derived soil anendnents under RCW 70. 95. 205.

(g) Decisions of |ocal conservation districts related to the deni al
of approval or denial of certification of a dairy nutrient managenent
pl an; conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nethods, and technologies to a
particular dairy farm and failure to adhere to the plan review and
approval tinelines in RCW 90. 64. 026.

(h) Any other decision by the departnment or an air authority which
pursuant to |aw nust be decided as an adjudicative proceedi ng under
chapter 34.05 RCW

(2) The follow ng hearings shall not be conducted by the hearings
boar d:

(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to chapter 90.58 RCW

(b) Hearings conducted by the departnent pursuant to RCW70.94. 332,
70.94. 390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90. 44. 180.

(c) Proceedings conducted by the departnent, or the departnent's
desi gnee, under RCW90. 03. 160 t hrough 90. 03. 210 or 90. 44. 220.

(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.

(e) Appeals of decisions by the departnent as provided in chapter
43. 21L RCW

(3) Review of rules and regul ati ons adopted by the hearings board
shall be subject to review in accordance with the provisions of the
Adm ni strative Procedure Act, chapter 34.05 RCW

Sec. 17. RCW43.21B. 300 and 2007 ¢ 147 s 9 are each anended to
read as foll ows:

(1) Any civil penalty provided in RCW 18.104. 155, 70.94.431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, section 14 of this act,
90. 48. 144, 90.56.310, and 90.56.330 and chapter 90.76 RCW shall be
i nposed by a notice in witing, either by certified mail with return
recei pt requested or by personal service, to the person incurring the
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penalty fromthe departnment or the local air authority, describing the
violation wth reasonable particularity. Wthin thirty days after the
notice is received, the person incurring the penalty nmay apply in
witing to the departnent or the authority for the rem ssion or
mtigation of the penalty. Upon receipt of the application, the
departnment or authority may remt or mtigate the penalty upon whatever
terns the departnment or the authority in its discretion deens proper

The departnent or the authority may ascertain the facts regarding al

such applications in such reasonabl e manner and under such rules as it
may deem proper and shall remt or mtigate the penalty only upon a
denonstration of extraordinary circunstances such as the presence of
information or factors not considered in setting the original penalty.

(2) Any penalty inposed under this section may be appealed to the
pol lution control hearings board in accordance with this chapter if the
appeal is filed with the hearings board and served on the departnment or
authority thirty days after the date of recei pt by the person penalized
of the notice inposing the penalty or thirty days after the date of
recei pt of the notice of disposition of the application for relief from
penal ty.

(3) Apenalty shall becone due and payable on the |ater of:

(a) Thirty days after receipt of the notice inposing the penalty;

(b) Thirty days after receipt of the notice of disposition on
application for relief frompenalty, if such an application is nmade; or

(c) Thirty days after receipt of the notice of decision of the
hearings board if the penalty is appeal ed.

(4) If the amount of any penalty is not paid to the departnent
within thirty days after it becones due and payable, the attorney
general, upon request of the departnent, shall bring an action in the
name of the state of Washington in the superior court of Thurston
county, or of any county in which the violator does business, to
recover the penalty. |If the anount of the penalty is not paid to the
authority wthin thirty days after it becones due and payable, the
authority may bring an action to recover the penalty in the superior
court of the county of the authority's main office or of any county in
whi ch the viol ator does business. |In these actions, the procedures and
rul es of evidence shall be the same as in an ordinary civil action.

(5) Al penalties recovered shall be paid into the state treasury
and credited to the general fund except those penalties i nposed
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pursuant to RCW 18. 104. 155, which shall be credited to the recl anation
account as provided in RCW 18.104.155(7), RCW 70.94.431, the
di sposition of which shall be governed by that provision, RCW
70. 105. 080, which shall be credited to the hazardous waste control and
elimnation account created by RCW 70.105.180, RCW 90.56.330, which
shall be credited to the coastal protection fund created by RCW
90.48.390, and RCW 90.76.080, which shall be credited to the
under ground storage tank account created by RCW 90. 76. 100.

Sec. 18. RCW43.21B. 310 and 2004 c 204 s 5 are each anended to
read as foll ows:

(1) Except as provided in RCWO90. 03.210(2), any order issued by the
departnment or local air authority pursuant to RCW70.94. 211, 70.94. 332,
70.105. 095, 43.27A. 190, 86.16.020, 88.46.070, section 12 of this act,
or 90.48.120(2) or any provision enacted after July 26, 1987, or any
permt, certificate, or license issued by the departnent my be
appealed to the pollution control hearings board if the appeal is filed
with the board and served on the departnent or authority within thirty
days after the date of receipt of the order. Except as provi ded under
chapter 70.105D RCW and RCW 90. 03. 210(2), this is the exclusive neans
of appeal of such an order.

(2) The department or the authority in its discretion my stay the
ef fecti veness of an order during the pendency of such an appeal.

(3) At any tine during the pendency of an appeal of such an order
to the board, the appellant may apply pursuant to RCW43.21B. 320 to the
heari ngs board for a stay of the order or for the renoval thereof.

(4) Any appeal must contain the followng in accordance with the
rul es of the hearings board:

(a) The appell ant's nane and address;

(b) The date and docket nunber of the order, permt, or license
appeal ed;

(c) A description of the substance of the order, permt, or |license
that is the subject of the appeal;

(d) Aclear, separate, and conci se statenent of every error alleged
to have been comm tted;

(e) Aclear and concise statenent of facts upon which the requester
relies to sustain his or her statenents of error; and

(f) Astatenment setting forth the relief sought.
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(5) Upon failure to conply with any final order of the departnent,
the attorney general, on request of the departnment, may bring an action
in the superior court of the county where the violation occurred or the
potential wviolation is about to occur to obtain such relief as
necessary, including injunctive relief, to insure conpliance with the
order. The air authorities may bring simlar actions to enforce their
or ders.

(6) An appeal abl e deci sion or order shall be identified as such and
shall contain a conspicuous notice to the recipient that it may be
appeal ed only by filing an appeal with the hearings board and serving
it on the departnent within thirty days of the date of receipt.

NEW SECTION. Sec. 19. The code reviser shall alphabetize and
renunber the definitions in RCW90. 46. 010.

NEW SECTION. Sec. 20. Captions used in this act are not any part
of the | aw.

NEW SECTION. Sec. 21. Sections 7 through 15 of this act are each
added to chapter 90.46 RCW

NEW __SECTI ON.  Sec. 22. RCW 90.46.060 (Enforcenent powers--
Secretary of health) and 1992 ¢ 204 s 7 are each repeal ed.

Passed by the Senate April 19, 2009.

Passed by the House April 9, 2009.

Approved by the Governor May 11, 20009.

Filed in Ofice of Secretary of State May 11, 20009.
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